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MORRIS SHEPPARD ARNOLD, Circuit Judge.

A helicopter owned by Southern Pine Helicopters, Inc. (Southern Pine), was
damaged when a fire broke out in its engine compartment. Southern Pine had a
property damage insurance policy on the helicopter that wasissued by Old Republic
Insurance Company through Phoenix Aviation Managers, Inc. (we hereinafter refer
tothesetwo companiescollectively as"theinsurer"). After unsuccessfully attempting
to resolve a claim under the insurance policy relating to the fire, Southern Pinefiled
suit, alleging that theinsurer had breached theinsurance contract and engaged in bad-



faith conduct. The district court' granted the insurer's motion for partial summary
judgment both "as to the claim for damages other than those incurred by the direct
physical damage to the helicopter caused by the accident” and "on the claim for bad
faith." The case then proceeded to trial; the jury awarded Southern Pine $297,000,
whichwastheinsured value of the damaged helicopter, onitsclaimfor compensatory
damages. Followingthejury verdict, Southern Pinefiled amotion for attorneys fees,
pre-judgment interest, costs, and atwel ve-percent statutory penalty. Thedistrict court
held that Southern Pinewasentitled to prejudgment interest and certain costs, but that
it wasnot entitled to attorneys fees or thetwel ve percent penalty becauseit had failed
to meet the requirements of the Arkansas statute that authorizes fees and penaltiesin
insurance cases. Southern Pine appeals the district court's denia of the statutory
penalty and attorneys fees. We affirm.

l.

Thestatutein question, Ark. Code Ann. 8 23-79-208, providesfor therecovery
of damagesand attorneys feesagainst insurersin certain circumstances. |t statesthat
when an insurer liable for a loss fails to pay it within the time specified in the
Insurance policy after demand is made, the insurer isliable to pay the policyholder,
in addition to the amount of theloss, damages in the amount of twelve percent of the
loss, together with reasonable attorneys fees for the recovery and collection of the
loss. Ark. Code Ann. 8§ 23-79-208(a). The availability of such damages and
attorneys fees is, however, contingent upon the amount of money that the
policyholder demands or seeks in a suit from the insurer. The statute states, in
relevant part:

Recovery of less than the amount demanded by the person entitled to
recover under the policy shall not defeat the right to the twelve percent
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(12%) damages and attorney's fees provided for in this section if the amount
recovered for the loss is within twenty percent (20%) of the amount demanded or
which is sought in the suit.

Ark. Code Ann. 8§ 23-79-208(d). Prior to an amendment in 1991, see 1991 Ark.
Acts 349, § 23-79-208 required aninsured to have recovered thefull amount that was
demanded or sought in the suit in order to be entitled to the penalty and attorneys
fees. See, eg., Miller's Mut. Ins. Co. v. Keith Smith Co., 284 Ark. 124, 126,
680 SW.2d 102, 103 (1984). The Arkansas Supreme Court has stated that the
purposeof thisstatuteisto punish"unwarranted delaying tactics' by insurersand that
the statute, being penal in nature, isto be strictly construed. National Standard Ins.
Co. v. Westbrooks, 331 Ark. 445, 449, 962 S.W.2d 355, 357 (1998); Sate FarmMui.
Auto. Ins. Co. v. Thomas, 316 Ark. 345, 347-48, 871 SW.2d 571, 573 (1994).

The sole point of contention between the parties is the amount of money that
was "demanded" or "sought in the suit" by Southern Pine, and whether "the amount
recovered for the loss" was within twenty percent of that amount. Southern Pine's
complaint contained two counts. Count | was entitled "Breach of Contract," and
Count 11 was entitled "Bad Faith." In the breach of contract count, Southern Pine
alleged that the insurer had failed to comply with the express terms of a valid
insurance contract, that Southern Pine had reasonably complied with the terms and
conditionsof that contract, and that theinsurer had acted unreasonably in performing
its obligations under the contract. The breach of contract count concluded by stating
that " Southern Pine has suffered damages, including but not limited [sic], financial
damages in the amount of $576,750.00 and the $297,000.00 insured value of the
subject helicopter.”

In the bad faith count, Southern Pine, after aleging that the defendants had

engaged in certain conduct, alleged that the "aforementioned affirmative, dishonest
and oppressive conduct of the Defendants has resulted in Southern Pine incurring
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substantial financial damages in the amount of $576,750.00 and the $297,000.00
insured value of the subject helicopter," that it " sought recovery of all compensatory
damages" that it had incurred as a result of such conduct, and that, in addition,
"punitive damages shoul d be assessed against the defendantsto deter like conduct in
the future." Southern Pine concluded its complaint by praying for judgment in its
favor "for asumin excess of $873,750.00 plusinterest, attorney's fees, costs of suit;
for any and all statutory penaltiesand remediesall owed by law; for punitive damages,
and for all other remedies which this court may deem proper."

.

From Southern Pine's complaint, it is apparent that it “demanded” or "sought
inthe suit" $873,750 under two alternative theories, breach of contract and bad faith,
and that it al so sought to recover an unspecified sumfor punitive damagesto sanction
theinsurer for itsalleged bad faith, together with "all statutory penaltiesand remedies
allowed by law." Southern Pinerecovered $297,000 in damages. Section 23-79-208
plainly states that, to recover the twelve percent penalty and attorneys fees, an
insured's recovery must be within twenty percent of the amount that it demanded or
sought in the suit. We need not decide whether alleged tort damages constitute part
of the "amount demanded" or "sought in the suit" because even if we consider only
the amount of money sought in the suit by Southern Pine that was specifically
pleaded as damages in the breach of contract claim, which was $873,750, the jury
award fallswell short of the statutory threshold.

Southern Pine contends that the district court's grant of summary judgment
against it on its bad faith claim and on its claim for consequential damages
functionally disposed of its demand for any sum of money greater than $297,000.
According to Southern Pine's argument, the summary judgment ruling effectively
served to reduce the amount of money that it sought in the suit to $297,000, which
was one hundred percent of the amount that it recovered for the loss following the
jury verdict, andit isthuseligiblefor the attorneys fees and statutory damages under
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8 23-79-208. Any more inclusive conception of the amount that it demanded in the
suit, Southern Pineargues, would beunduly formalistic. Wethink, however, that this
argument does not comport with the plain language of § 23-79-208 or the approach
followed by Arkansas courts applying that statute.

Arkansas courts have interpreted the language "amount demanded or whichis
sought in the suit" as " 'the amount sued for." " Westbrooks, 331 Ark. at 449,
962 S.\W.2d at 357 (quoting Mutual Relief Ass'n v. Poindexter, 178 Ark. 205, 208,
10S.W.2d 17, 18 (1928)). The Arkansas Supreme Court has stated that "no demand
other than thefiling of suit isrequired under section 23-79-208 .... Moreover, anew
and lesser demand may be made by amendment after suit isfiled." R.J. Bob Jones
Excavating Contractor, Inc. v. Fireman's Ins. Co. of Newark, New Jersey, 324 Ark.
282, 288, 920 S.W.2d 483, 486-87 (1996). When such an amendment is made, the
insurer'sliability under § 23-79-208 is" determined by whether it electsto contest the
claim rather than offering to pay the reduced amount or asking for time in which to

pay." Id.

The parties agree that Southern Pine's lawsuit served asits demand for money
alegedly owed to it by the insurer for physical damage to the helicopter, and
Southern Pine clearly "demanded" that theinsurer pay it at least $873,750. Rule 15
of the Federal Rules of Civil Procedure allows for the liberal amendment of
complaints "when justice so requires." Southern Pine could have amended its
complaint by reducing itsdemand after the district court's summary judgment ruling.
Thiswould have given the insurer a clear opportunity to pay the amount demanded
in the amended complaint and dispose of the suit, thus saving the significant
transaction costs associated with a trial and avoiding the possibility of a penalty.
Southern Pine, however, failed to reduce its demand at any time during thelitigation.
After thesummary judgment ruling, theinsurer had no reason to believethat Southern
Pinewasabandoning itsconsequential damagesclaimfor $576,750, as Southern Pine
had a right to continue pursuing that claim on appeal.

-5



Section 23-79-208 punishes the unwarranted delaying tactics of insurers and
encouragesplaintiffsto statetheir claimsaccurately. Asthe Arkansas Supreme Court
has explained, the " penalty and attorneys' feesisfor the benefit of theonewhoisonly
seeking to recover, after demand, what isdue him under thetermsof hiscontract, and
who is compelled to resort to the courts to obtain it." Pacific Mut. Life Ins. Co. v.
Carter, 92 Ark. 378, 387, 123 S.W. 384, 388 (1909). Asbecame evident during the
course of litigation, Southern Pine demanded substantially moreinitscomplaint than
it wasentitled toreceive. Thedistrict court'sdenial of relief pursuant to § 23-79-208
was thus consistent with both the clear language of that statute and the policy that the
statute was designed to serve.

[1.
For the reasons stated, we affirm the district court's denial of Southern Pine's
motion for attorneys fees and statutory damages pursuant to § 23-79-208.




